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Russell J. Weintraub, “Functional Developments in Choice of Law for Contracts,” Recueil
Des Cours 187 (1984): 271; see also Thomas M. de Boer, “Party Autonomy and Its
Limitations in the Rome II Regulation,” YBK. Priv. Int'l L. 9 (2007): 19.
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Postmoderne,” Recueil Des Cours 251 (1995): 147.
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Alfred E. von Overbeck, “L’irrésistible Extension de L’autonomie de la Volonté en Droit
International Prive,” in Noveaux Intinéraires en Droit: Hommage a Francois Rigaux, ed.
Francois Rigaux (Bruxelles: Bruylant, 1993), 619.

Ole Lando, “The EEC Convention on the Law Applicable to Contractual Obligations,”
Com. Mark. L. Rev. 24 (1987): 169.
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Symeon C. Symeonides, Codifying Choice of Law around the World: An International
Comparative Analysis (Oxford: Oxford Univ. Press, 2014), 112 [hereinafter Symeonides,
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Codifying Choice of Law].
See Convention on Private International Law (The Bustamonte Code), Feb. 20, 1928, 86
LN.T.S. 111.
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Jirgen Samtleben, Derecho International Privado en América Latina, Teoria y Practica

del Codigo Bustamante (Buenos Aires: Autorizada, Actualizada Y Aum, 1983).

See Joseph Story, Commentaries on the Conflicts of Laws (Boston: C.C. Little and J.

Brown, 1841), § 293(b).

8 See Pritchard v. Norton, 106 U.S. 124 (1882); Wayman v. Southard, 23 U.S. (10 Wheat.) 1,
48 (1825); see also Andrews v. Pond, 38 U.S. (13 Pet.) 65, 78 (1839); Thompson v.
Ketcham, 8 Johns. 189, 193 (N.Y. Sup. Ct. 1811).

Joseph H. Beale, Treatise on the Conflicts of Laws (New York: Baker, Voorhis & Co.,
1935), 1080.
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Gerli & Co. v. Cunard S. S. Co., 48 F.2d 115, 117 (2d Cir. 1931); Raleigh C. Minor,
Conflict of laws of private International Law (Boston: Little, Brown, and Company, 1901),

401-02; Ernest Lorenzen, “Validity and Effect of Contracts in the Conflict of Laws,” Yale
L.J.30(1921): 658.
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Walter W. Cook, The Logical and Legal Bases of the Conflict of Laws (Cambridge, MA:
Harvard University Press, 1942), 389-432.
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Symeon C. Symeonides, “The First Conflicts Restatement Through the Eyes of Old: As
Bad as Its Reputation?,” S. 1/l U. L.J. 32 (2007): 68-74 [hereinafter Symeonides, The First
Conflicts Restatement].
12 Joseph H. Beale, “Discussion of Conflict of Law Tentative Draft No. 4,” A.L.I Proc. 6
(1927-28): 458.
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Symeon C. Symeonides, The American Choice-of-Law Revolution: Past, Present and
Future (Leiden: Martinus Nijhoff Publishers, 2006).
See Peter Hay, and Patrick J. Borchers and Symeon C. Symeonides, Conflict of Laws
(USA: West Academic Publishing, 2012), 1086-87.
'8 See Restatement (Second) of Conflict of Laws, § 187 (1971).
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“Party Autonomy in Rome I and II from a Comparative Perspective,” Ned. IPR 28 (2010):
192.
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Hague Convention on the Law Applicable to Succession to the Estates of Deceased
Persons, art. 5, Aug. 1, 1985, 28 LL.M. 150; Regulation 650/2012, of the European
Parliament and of the Council of 4 July 2012 on Jurisdiction, Applicable Law, Recognition
and Enforcement of Decisions and Acceptance and Enforcement of Authentic Instruments
in Matters of Succession and on the Creation a European Certificate of Succession, art. 22,
2012 O.J. (L 201) 107 (EU); Albanian codif. art. 33.3; Azerbaijani codif. art. 29; Armenian
codif. art. 1292; Belarusian codif. arts. 1133, 1135; Belgian codif. art. 79; Bulgarian codif.
art. 89; Burkinabe codif. art. 1044; Czech codif. art. 77.4; Estonian codif. art. 25; Italian
codif. art. 46; Kazakhstani codif. art. 1121; South Korean codif. art. 49; Kyrgyzstani codif.
art. 1206; Leichtenstein codif. art. 29.3; Moldovan codif. art. 1624; Dutch codif. art. 145;
Polish codif. art. 64.1; Puerto Rican draft codif. art. 48; Quebec codif. arts. 3098-99;
Romanian codif. art. 68(1); Serbian draft codif. art. 104; Swiss codif. arts. 90(2), 91(2),

87(2), 95(2)(3); Tajikistani codif. arts. 1231-32; Ukrainian codif. art. 70; Uzbekistani codif.
art. 1197.
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22 See Hague Convention on the Law Applicable to Trusts and on Their Recognition, art. 6,

July 1, 1985, 23 1.L.M. 1389.
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Hague Convention on the Law Applicable to Matrimonial Property Regimes, art. 3, Mar.
14,1978, 16 L.L.M. 14.

See Roel Westrik, and Jeroen Van Der Weide, Eds., Party Autonomy in International
Property Law (Munich: European Law Publishers, 2011).
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Council Regulation 1259/2010, of 20 December 2010 Implementing Enhanced
Cooperation in the Area of the Law Applicable to Divorce and Legal Separation, art. 5,
2010 O.J. (L 343) (10) (EU); Protocol on the Law Applicable to Maintenance Obligations,
arts 7-8, Nov. 23, 2007, http://www.hcch.net/upload/conventions/txt39en.pdf, accessed
September 20, 2016; Council Regulation 4/2009, of 18 December 2008 on Jurisdiction,
Applicable Law, Recognition and Enforcement of Decisions and Cooperation in Matters
Relating to Maintenance Obligations, art. 15,2009 O.J. (L 7) 1, 9 (EC).

% See Regulation 864/2007, of the European Parliament and of the Council of 11 July 2007
on the Law Applicable to Non-Contractual Obligations (Rome II), art. 14, 2007 O.J. (L
199) 40, 46 (EC).
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http://www.hcch.net/upload/wop/contracts2012principles_e.pdf, accessed September 20,
2016 [hereinafter Hague Principles]

v

1SSy Jool | luads con 0 sl
Symeon C. Symeonides, “The Hague Principles on Choice of Law for International
Contracts: Some Preliminary Comments,” Am. J. Comp. L. 61 (2013): 873.
% See Symonides, Codifying Choice of Law, op. cit. note 5, at 116-20.
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¥ Adrian Briggs, Agreements on Jurisdiction and Choice of Law (Oxford: Oxford University

Press, 2008), 37.
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32 See Symeonides, Codifying Choice of Law, op. cit. note 5, at 125-29.
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Afghanistan codif. (art. 35); Angola codif. (art. 22); Algerian codif. (art. 18); Burundi
codif. (art. 10); Cape Verde codif. (art. 22); Central African Republic codif. (art. 47); Chad
codif. (art. 72); Cuba codif. (art. 21); East Timor codif. (art. 21); Gabon codif. (art. 30);
Guatemala codif. (art. 31); Guinea-Bissau codif. (art. 22); Japan codif. (art. 42); Jordan
codif. (art. 29); North Korea codif. (arts., 5, 13); Liechtenstein codif. (art. 6); Mexico codif.
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(art. 12.V); Mongolia codif. (art. 540.1); Mozambique codif. (art. 22); Paraguay codif. (art.
22); Qatar codif. (art. 38); Rwanda codif. (art. 8); Somalia codif. (art. 28); United Arab
Emirates codif. (art. 27); Vietnam codif. (art. 759.3); Yemen codif. (art. 36).
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Armenia codif. (arts. 1258, 1259); China codif. (arts. 4,5); FYROM (Former Yugoslav
Republic of Macedonia) codif. (arts. 5, 14); South Korea codif. (arts. 7, 10); Macau codif.
(arts. 20, 21); Moldova codif. (arts. 1583, 1584); Taiwan codif. (arts. 7, 8); and Venezuela
codif. (arts. 8, 10).
See Hague Convention on the Law Applicable to Contracts for the International Sale of
Goods, arts 17, 18, Dec. 22, 1986, http://www.hcch.net/upload/conventions/txt31en.pdf,
accessed September 20, 2016; Hague Convention on the Law Applicable to Certain Rights
in respect of Securities Held with an Intermediary, arts. 11.1, 11.2, July 5, 2006,
http://www.hcch.net/upload/conventions/txt36en.pdf, accessed September 20, 2016.
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Symeon C. Symeonides, “Codifying Choice of Law for Contracts: The Pureto Rico
Project,” in Law and Justice in a Multistate World: Essays in Honor of Arthur T. von
Mehren, ed. J. Nafziger & S. Symeonides (Leiden: Martinus Nijhoff Publishers, 2002),
422-24.
4 La. Civ. Code, art. 3540 (1992).
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Symeon C. Symeonides, “Private International Law Codification in a Mixed Jurisdiction:
The Louisiana Experience,” RABELSZ 57 (1993): 497-99.
4 R.Rev. Stat. § 15.355 (2011).
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Symeon C. Symeonides, “Oregon's Choice-of-Law Codification for Contract Conflicts: An
Exegesis,” Willamette L. Rev. 44 (2007): 205.
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4 U.C.C. § 1-301(c) (2012).
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Loucks v. Standard & Oil Co. of N.Y., 120 N.E. 198, 202 (N.Y. 1918).

2 Id. § 187 cmt. g.
33 See Council Convention 80/934/ECC, on the Law Applicable to Contractual Obligations,
arts. 3(3), 5(2), 6(1), 7, 16, 1980 O.J. (L 266) 1, 1-19 [hereinafter Rome Convention].
See Regulation on the Law Applicable to Contractual Obligations (Rome I) art. 21.
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% Seeid. art. 3(3); ¢f. id. art. 3(4); id. art. 11(5).
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Albania codif. (art. 52.2); FYROM (Former Yugoslav Republic of Macedonia) codif. (arts.
24-25); Japan codif. (arts. 11-12); South Korea codif. (arts. 27-28); Liechtenstein codif.
(arts. 45, 48); Quebec codif. (arts. 3117-18); Russia codif. (art. 1212); Serbia draft codif.
(arts. 141-42); Switzerland codif. (arts. 120-21); Turkey codif. (arts. 26-27); Ukraine codif.

(art. 45). Gy 4 s SWT Sl (g OY 85le (¥) ao)ls o,Lsl o Baus

225 (Mol ogmlsS 9 (B> (158 4 08 £92)
Argentina draft codif. (draft arts. 2599-2600); Azerberbaijan codif. (arts. 4-5, 24.4);
Belarus codif. (arts. 1099, 1100); Georgia codif. (art. 35.3); Kazakhstan codif. (arts. 1090,
1091); Kyrgyzstan codif. (arts. 1173, 1174); Quebec codif. (arts. 3079, 3081); Russia codif.
(arts. 1192, 1193); Serbia draft codif. (draft arts. 40.2, 144); Tajikistan codif. (arts. 1197-
98); Tunisia codif. (arts. 36, 38); Turkey codif. (arts. 5, 6, 31); Ukraine codif. (arts. 12, 14);
Uruguay codif. (arts. 5.1, 6.1-2); and Uzbekistan codif. (arts. 1164, 1165); see also Hague
Convention on the Law Applicable to Agency, arts. 16, 17, Mar. 14, 1978,
http://www.hcch.net/upload/conventions/txt27en.pdf, accessed September 20, 2016
[hereinafter Hague Agency Convention].
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% Inter-American Convention on the Law Applicable to International Contracts, art. 11, Mar.

17,1994, 33 I.L.M. 732 [hereinafter Mexico Convention].

Hague Principles, op.cit. note 27, art. 11.

See Symeon C. Symeonides, “Party Autonomy and the Lex Limitativa,” in In Search of
Justice: Essays in honour of Spyridon Vrellis, ed. Ch. Pampoukis (Athens: Nomiki
Bibliothiki, 2014), 909-924.
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62 Cherokee Pump & Equip. Inc. v. Aurora Pump, 38 F.3d 246, 252 (5th Cir. 1994).

8 See Restatement (Second) of Conflict of Laws § 187(2)(b) (1971).

6 See Regulation on the Law Applicable to Contractual Obligations (Rome I), op. cit. note
54, art. 9(2)-(3).
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Germany codif. (art. 6); Belarusian codif. (art. 1099); Kyrgyzstani codif. (art. 1173); North
Korean codif. (art. 13); Mexican codif. (art. 15.1.1I); Portuguese codif. (art. 22); Ukrainian
codif. (art. 12); and Uzbekistani codif. (art. 1164).

Liechtenstein codif. (art. 6); Tunisian codif. (art. 36); and Venezuelan codif. (art. 8).

Goi> & zaly (el A Bole g € bl gl I (s osas Jlodl o Bed> S YF Bole
Croatian [Former Yugoslav] codif. (art. 4).
8 Slovak (Czechoslovakian) codif. (art. 36).
% Peruvian codif. (art. 2079); Portuguese codif. (art. 22); Uruguayan draft codif. (draft art. 5).

" Quebec codif. (art. 3081).
"' Tunisian codif. (art. 36); and Romanian codif. (art. 9).
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Angola codif. (art. 22); Armenian codif. (art. 1258); Austria codif. (art. 6); Belarusian
codif. (art. 1099); Belgian codif. (art. 21); Bulgarian codif. (art. 45); Cape Verde codif. (art.
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22); Croatia [Former Yugoslav] codif. (art. 4); East Timor codif. (art. 21); Estonia codif.
(art. 7); FYROM (Former Yugoslav Republic of Macedonia) codif. (art. 5); Germany
codif. (art. 6); Guinea-Bissau codif. (art. 22); Hungary codif. (art. 7); Italy codif. (art. 16);
Japan codif. (art. 42); Kazakhstani codif. (art. 1090); South Korea codif. (art. 10);
Kyrgyzstan codif. (art. 1173); Leichtenstein codif. (art. 6); Lithuania codif. (art. 1.11);
Macau codif. (art. 20); Mexico codif. (art. 15.LI); Moldovan codif. (art. 1583);
Mozambique codif. (art. 22); Netherlands codif. (art. 6); Peru codif. (art. 2049); Portugal
codif. (art. 22); Quebec codif. (art. 3081); Russia codif. (art. 1193); Serbia draft codif.
(draft art. 39); Slovakia (Czechoslovakian) codif. (art. 36); Slovenia codif. (art. 5);
Switzerland codif. (art. 17); Taiwan codif. (art. 8); Tajikistani codif. (art. 1197.1); Ukraine
codif. (art. 12); Uruguay codif. (art. 5); Uzbekistani codif. (art. 1164); and Venezuela codif.
(art. 8).
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Armenian codif. (art. 1258(2)); Kazakhstani codif. (art. 1090(2)); Tajikistani codif. (art.
1197.2); Ukrainian codif. (art. 12(2)); Uzbekistani codif. (art. 1164).

Ogeae cpl g I (Bl 5 Shle gl ol slagpmilsS 5 sl 5 I opilsS o ]
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Belgian codif. (art. 21); Bulgarian codif. (art. 21); Netherlands codif. (art. 6); South Korean
codif. (art. 10); Peruvian codif. (art. 2079); Switzerland codif. (art. 17); Ukrainian codif.
(art. 12); Venezuelan codif. (art. 8);

1SS iges lgis 4 Moo slaggdlesS g slul 350 53 5
Rome I, op. cit. note 54, art. 21; Mexico City Convention, art. 18; Hague Agency

Convention, op. cit. note 58, art. 17; Hague Sales Convention, op. cit. note 40, art. 18.
China codif. (art. 6).

1SS e cnl 2 o 098 @ @y Glagiagk o Gl
Jieying Liang, “Statutory Restrictions on Party Autonomy in China's Private International
Law of Contract: How Far Does the 2010 Codification Go?,” J. Priv. Int'l. L. 8 (2012): 77,

Yongping Xiao & Weidi Long, “Contractual Party Autonomy in Chinese Private
International Law,” Y.B. Priv. Int'l. L. 11 (2009): 204-05.
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7 Rome I, op. cit. note 54, arts. 3(3-4), 6(2), 8(1).
" Id. art. 9(1).
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See id. pmbl., para. 37.
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81 China codif. (art. 5).
8 Romel, op. cit. note 54, art. 9(1); Rome II, op. cit. note 26, art. 16.

;gv 4).».5 9
Belgian codif. (art. 20); Netherlands codif. (art. 7); FYROM (Former Yugoslav Republic of
Macedonia) codif. (art. 14); Italian codif. (art. 17); South Korean codif. (art. 7);
Switzerland codif. (art. 18).
Belarusian codif. (art. 1100(1)); Kyrgyzstani codif. (art. 1174(1)); Lithuanian codif. (art.
1.11(2)).
Bulgarian codif. (art. 46(1)); Venezuelan codif. (art. 10); Mexico City Convention, art. 11.
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8 Netherlands codif. (art. 7(3)).
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8 See La. Civ. Code, art. 3450 cmt. £ (1992). )
p3Y Ly ols (L) 98 S slitel 5590 bsb (slaysb i 2000 ol (398 B3la b )

(€l 1))s 9 Ciog € pges phai aSIT 4l 1,
8 Restatement (Second) of Conflict of Laws § 187(2) (1971).
¥ Or. Rev. Stat. § 15.355(1)(c) (2003).
% Restatement (Second) § 187 cmt. g.
%' Or. Rev. Stat. § 15.355(2) (2013).
2 Restatement (Second) § 187 cmt. g.
% See Loucks v. Standard Oil Co. of N.Y., 120 N.E. 198, 201-02 (N.Y. 1918).



(OYAF-Y) £ sogar Bed> sleingh Ao YA

«oolw» (g pol uclgd —F-Y
el plaiis 4l ool casSls 15,8 5l o sl olaits p 5wl «@dS Bl bl o
V )y Olyydo pnd 4y a5 (eaelgd o] m g e dbul €odl? (¢ yel Aclgd Awgas o5
1V F) Sy o8l 15hn ol 5] iy Sl €05 Jpse o 1 215 b g
D35 oo Cuodd & oyl )3 5l atwd 90y |y Clails
€G5> puolie g elinl plod (opd )b coxiio 9 3> 4 o], a5 Slaslyl,8 (Lall)
2 il e gl cusl 0 OBl [5B9S I et (S o ol)),3
S50 yeuiS C)T ol (g yol deled (glynl 4 pdolsio bawgs 938 il daolsy )l )8 -y]
%.«b)‘ Jalgzs gldalal»
e ()5S 98 plelaio C)T 2 &S H a8 L oS pas claoly)l)d ()
19_»»9; )_in.) uyu ul?w] 4&)1))‘)& L)i‘ 5 wal; 03900 ul?w] ‘) W)}.«fuy@
9 wa_:u_: WU}JBBJL» ‘_5).o| AL‘}B «_«uLo> )1 |) )f)lf lJ o.A.....{«_‘B)J.m “_),J.alxm
as .
33l o5 Py

sl ) (relie aelgd L )9S 03 I iy (ilo8 )3 gyl &3l 51 (g 5

l cdlie 5l b aed Bl )b 9l il odel SUlged 5850y > oplo &,y ;I dsw )
5 clie cpalss Jaol jl (S5 M b 051l Jlas Sime (0 1y seges o8y b LS bacy
b Cail pgee Cothan jbadyy Ciw AW s ZW] jl @) o018 O (g uSdb

(a8 e g aS'au 1y cdlie 5l Lo opd»

Rome I, op. cit. note 54, art. 3(3); see also id. art. 3(4); Rome Convention, op. cit. note 53,
art. 3(3).

2,8 saalin (g o ) owled | dbgsye dlge ;0 1) aoliie delgd gl &alosl jl 2y )
Albania codif. (art. 45.4); South Korea codif. (art. 25.4); Quebec codif. (art. 3111); and
Serbia draft codif. (draft art. 136.6).
See Rome I, op. cit. note 54, arts. 6(2), 8(1).
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Albania codif. (art. 52.2); Russia codif. (art. 1212); and Ukraine codif. (art. 45).
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FYROM (Former Yugoslav Republic of Macedonia) codif. (arts. 24-25); Japan codif. (arts.
11-12); Liechtenstein codif. (arts. 45, 48); Puerto Rico codif. (arts. 5-36); South Korea
codif. (arts. 27-28); Quebec codif. (arts. 3117-18); Serbia draft codif. (draft arts. 141-42);
and Turkey codif. (arts. 256-57).
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Symeonides, Codifying Choice of Law, op. cit. note 5, 161-70.
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While today principle of party autonomy in determining law applicable to contracts
have gained general acceptance in national codes and international instruments, Art.
968 of Iranian Civil Code doesn't give the right to Iranian nationals in choosing law
applicable to international contracts, if the contract was concluded in Iran territory.
Having studied authoritative national codes and international instruments, one can
find the Iranian civil code position (i.e., Art. 968) is not defensible in this respect.
However, even the legal systems that give the right to choice the law applicable to
contract to contractual parties; this right is not absolute and limitless. Beside the
conditions and parameters for applying this right, all legal systems receptive to party
autonomy in determining law applicable to contracts place barriers and limits upon
applying parties' choice of law. Public policy and mandatory rules are limits for
applying foreign choice of law applicable to contractual relationships. But question
here is that public policy and mandatory rules of which country limits party
autonomy of parties to contract? This article after brief survey of party autonomy in
determining law applicable to international contracts, upon national codes and
international instrument examine answers that have been gave to the above question
from comparative and international perspective.

Keywords: conflict of laws, party autonomy, Lex Limitativa, mandatory rules, ordre
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