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3. Wild, Webster Law Dictionary, p. 150.
4. pacta sunt servanda
5. rebus sic stantibus
6. Momberg Uribe, “Change of circumstances in international instruments of contract law. The
approach of the CISG, PICC, PECL and DCFR”, p. 233.
7. Horn, “Standard Clauses on Contract Adaptation in International Commerce”, p. 111.
8. Perils, Force Majeure and Hardship under the UNIDROIT Principles of International
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Commercial Contracts, p. 124; <http://www.cisg.law.pace.edu/cisg/biblio/perillo3.html>
9. Soft-law or Non-legislative codifications
10. UNIDROIT Principles of International Commercial Contracts

United Nation Convention on Contracts for International ) YLS" JloJl o a0 yemuslgS” (CISG) )
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Hondius & Storme, European Review of Private Law, pp. 502-503; Schwenzer, Force Majeare
and hardship international sales contact, p.710.
12. Principles of European Contract Law (Article 6:1.1.1) (PECL)
13. Draft Common Frame of Reference (Article 1:110) (DCFR)

14. Article 6.2.2: “If, hardship where the occurrence of events fundamentally alters the
equilibrium of the contract”.
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15. Brunner, Force Majeure and Hardship under General Contract Principles, Exemption for
Non- Performance in International Arbitration, p. 427.

16. Girsberger & Zapolskis, Fundamental Alteration of the Contractual Equilibrium under
Hardship Exemption, p. 126.

17. International Center for Settlement of Investment Disputes
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18. Since the general principle is that a change in circumstances does not affect the obligation to
perform (see Art. 6.2.1), it follows that hardship may not be invoked unless the alteration of the
equilibrium of the contract is fundamental. Whether an alteration is “fundamental” in a given case
will of course depend upon the circumstances. If, however, the performances are capable of precise
measurement in monetary terms, an alteration amounting to 50% or more of the cost or the value of
the performance is likely to amount to a “fundamental” alteration; UNIDROIT Principles of
International Commercial Contracts 1994, p. 147.

19. Perillo, op. cit.

20. Van Houtte, The UNIDROIT Principle of International Commercial Contracts, p. 16.

21. UNIDROIT 2003, Study L - Doc. 85. UNIDROIT International Institute for the Unification
of Private Law. Working group for the preparation of Principles of International Commercial
Contracts. Consolidated edition of Part | and Part Il of the Principles of International Commercial
Contracts: decided amendments & open questions (Memorandum prepared by the Secretariat)
[interactive].Rome,2003:15[accessed2012-02-09].
<http://lwww.unidroit.org/english/documents/2003/study50/s-50-085-¢.pdf>.

22. “...Whether an alteration is ‘fundamental’ in a given case will of course depend upon the
circumstances”. see UNIDROIT principles of international commercial contracts 2004, published
by the international institute for the unification of private law (UNIDROIT), ROME.

23. normal economic risks

24. Dawwas, “Alteration of the contractual equilibrium under the UNIDROIT principles”, p. 8.
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25. Central Court of Rio de Janeiro

26. financial difficulties

27. financial ruin

28. Girsberger & Zapolskis, op. cit., p. 131.
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29. frustration of Purpose
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Beale et al., Cases, Materials and Text on Contract Law, pp. 617-619.

31.UCC

32. 265. Discharge by Supervening Frustration: Where, after a contract is made, a party's
principal purpose is substantially frustrated without his fault by the occurrence of an event the non
occurrence of which was a basic assumption on which the contract was made, his remaining duties
to render performance are discharged, unless the language or the circumstances indicate the
contrary.
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33. Howard Jenkins, “Exemption for Non Performance; UCC, CISG, UNIDROIT PRINCIPLES-
A Comparative Assessment”, p. 135; <http://www.cisg.law.pace.edu/cisg/biblio/jenkins.html>

34. doctrine of impracticability

35. Uniform Commercial Code

36. restatement (2nd) of contracts
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37. Increased cost alone does not excuse performance unless the rise in cost is due to some
unforeseen contingency which alters the nature of performance.

38. Momberg Uribe, op. cit., p. 161.

39. www.cisg.law.pace.edu/cisg/.../fucci.htm.2006.

40. ALCOA

41. Nottage, “Changing contract lenses: renegotiations in English, new Zealand, Japanese, US
and international sales law and practice”, p. 13;

“lowa Electric Light and Power Company v. Atlas osg, ;3 LS el ol50 45 55 Jlsjs ol
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61. Halpern, “Application of the Doctrine of Commercial Impracticability: Searching for The
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62. Section 313 Interference with the basis of the transaction

(1) If circumstances which became the basis of a contract have significantly changed since the
contract was entered into and if the parties would not have entered into the contract or would have
entered into it with different contents if they had foreseen this change, adaptation of the contract
may be demanded to the extent that, taking account of all the circumstances of the specific case, in
particular the contractual or statutory distribution of risk, one of the parties cannot reasonably be
expected to uphold the contract without alteration.

(2) It is equivalent to a change of circumstances if material conceptions that have become the
basis of the contract are found to be incorrect
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64. Saabriicken, Comparative study of the changing of circumstance, France German, English

and European contract law, p. 137.
65. Ortmann
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In some cases, according to change of contractual circumstances, if
performance of contract for each party difficult or useless, by virtue
of Hardship doctrine, the contract could be revised. This doctrine is a
remarkable one in different legal system and usually be face with
Challenges. Because firstly contrary to pacta sunt servanda, secondly
there is not a clear definition in this situation. However, principles of
international commercial contract (UPICC) render a definition about
situation of Hardship and stated that when the occurrence of events
fundamentally alters, the situation of hardship is Inevitable. So the
question is arised that what issues is called fundamentally alters? In
this paper, by survey available theories and criterions about diagnosis
of fundamentally alters, by comparative study in other legal system,
we have determined appropriate criterion about fundamental
alternatives.

Keywords: hardship, fundamental alternatives, common intention of

parties, frustration of purpose, implied condition.
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