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. Harm Peter Westermann, in Kurt Rebmann, Franz-Jirgen Sécker and Roland Rixeder (eds), Miinchen-
er Kommentar zum Biirgerlichen Gesetzbuch (vol 3, Miinchen: Beck, 2004) § 449, 1; Herrmann-Josef
Bunte, “Die Vereinbarung eines Eigentumsvorbehaltes,” Juristische Arbeitsbldtter (1982): 325; Ul-
rich Huber, “Kaufvertrag,” in Gutachten und Vorschidige zur Uberarbeitung des Schuldrechts, ed.
Bundesministerium der Justiz (KéIn, 1981) 911, 921; Hans Schulte, *“Zur MOglichkeit eines stillsch-
weigenden Eigentumsvorbehalts,” Betriebsberater (1977): 269-274.

2. J. Michael Milo, “Retention of Title in European Business Transactions,” Washburn Law Journal

43 (2003): 121.

3. Ibid, 131; Martin Henssler, in Soergel: Biirgerliches Gesetzbuch mit Einfiihrungsgesetz und Nebenge-

setzen (Minchen: Beck, 2003), Annex (4nhang) § 929 note 1; Huber, op. cit., 921-2; Bunte, op. cit.,

321; Stefan Leible and Olaf Sosnitza, “Grundfélle zum Recht des Eigentumsvorbehalts,” Juristische

Schulung (JuS) (2001): 48-244,47- 341,56- 449, 59-556, 246; Heinrich Honsell, ““Aktuelle Probleme

des Eigentumsvorbehalts,”” Juristische Schulung (1981): 705.
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Ulrich Drobnig, “Transfer of Property,” in Towards a European Civil Code, ed. Arthur Hartkamp et
al. (Netherlands: Kluwer Law International, 2004), 725.
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1. Cf. Lutz-Christian Wolff, ““ Assignment Agreements under English Law: Lost between Contract and
Property Law?,”” The Journal of Business Law (2005): 485-87; Drobnig, op. cit., 734.
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Lars Peter Wunnibald van Vliet, Transfer of Movables in German, French, English and Dutch Law
(Netherlands: Nijmegen, 2000), 23-4; Drobnig, op. cit., 725 ff.
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Lars Peter Wunnibald van Vliet, Transfer of Movables in German, French, English and Dutch Law
(Netherlands: Nijmegen, 2000), 23-4; Drobnig, op. cit., 725 ff.
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Drobnig, op. cit., 731.
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Wolff, op. cit., 485; Henssler, op. cit., introductory material to (Vor) § 929, 111 4; van Vliet, op. cit.,
23; Karsten Thorn, “Germany,” in Transfer of Ownership in International Trade, ed. Alexander von
Ziegler et al., (USA: Kluwer Law International/ICC,1999), 183.
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Translation provided by juris GmbH at the website of the German Bundesjustizministerium (Federal
Ministry of Justice) accessed July 20, 2015, < http://www.gesetze- im-internet.de/englisch_bgb/en-
glisch_bgb.html#Section%20433>.

3. Cf. Thorn, op. cit., 183.
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1. Friedrich Quack, in Kurt Rebmann et al., op. cit., § 929 B 11; Peter Bassenge in Otto Palandt et al.,
Burgerliches Gesetzbuch (Miinchen: Beck, 2005), § 929 2.

2. Quack, op. cit., 8 929, 111; Bassenge, op. cit., 3; Henssler, op. cit., Introductory material to (Vor) § 929
I, 8929 |V ff; Martina Schulz, Der Eigentumsvorbehalt in europdischen Rechtsordnungen (Frankfurt:
Peter Lang, 1998), 13; Michael H. Whincup, Contract Law and Practice - The English System and
Continental Comparisons (USA: Kluwer Law International, 2001), 241; Thorn, op. cit., 185.
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4. Cf. Thorn, op. cit., 183; Drobnig, op. cit., 734-5.
5. Henssler, op. cit., IV 4; Schulz, op. cit., 14.
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SH Goo, Sourcebook on Land Law (UK: Routledge Cavendish, 2002), 69; Edward Burn and John
Cartwright, Cheshire & Burn’s Modern Law of Real Property (Oxford: Oxford University Press,
2000), 111.
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Drobnig, op. cit., 733.
6. See Drobnig, ibid, 749.
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Henssler, op. cit., Annex (4nhang) § 929 1 (a) and (c); Hans Putzo in Otto Palandt et al, op. cit., § 449
1 (d); Westermann, op. cit., Il 1; Schulz, op. cit., 15.
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Henssler, ibid, Annex (4nhang) § 929 11; Putzo, ibid, § 449, 1 (d); Westermann, ibid, § 449, 1;
Schulz, ibid, 3.
1SSoyl oplyd fouj e 0B VA Bl ) wy illes Y
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Henssler, op. cit., Annex (Anhang) § 929 2 ff.

5. Institutes of Justinian 2.1.41.
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6. See Max Kaser, Das ROmische Privatrecht, (Part 1, Munich: C. H. Beck, 1971), 418, 552; Max
Kaser, Das ROmische Privatrecht (Part 2, Munich: C. H. Beck, 1975), 278; Egbert Sandmann, “Zur
Geschichte des Eigentumsvorbehalts in Deutschland” (Dissertation, University of Marburg, 1972)
106-110.
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Karlheinz Misera, “Zum Eigentumsvorbehalt im klassischen rOmischen Recht,” in Festschrift fiir
Rolf Serick zum 70 Geburtstag, ed. Ulrich Huber and Eric Jayme (Heidelberg : Verlag Recht und
Wirtschaft, 1992), 275-283.

7. Sandmann, op. cit., passim.
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3. Motive zu dem Entwurfe eines Biirgerlichen Gesetzbuches fiir das Deutsche Reich (Germany: J Gut-
tentag, 1896), 318.
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Klaus Westen and Joachim Schleider, Zivilrecht im Systemvergleich - Das Zivilrecht der Deutschen
Demokratischen Republik und der Bundesrepublik Deutschland (Berlin, 1984), 404.
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Joachim GOhring and Martin Posch, Zivilrecht (Berlin: 1981), 156; Klaus Westen, Das neue Zivilge-
setzbuch der DDR von 1975 (Germany: Baden-Baden,1977), 80.
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GOhring and Posch at 157; Westen at 80.

7. Ministerium der Justiz (ed), Kommentar zum Zivilgesetzbuch der Deutschen Demokratischen Republik
vom 19. Juni 1975 und zum Einfiihrungsgesetz zum Zivilgesetzbuch der Deutschen Demokratischen
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2. Taylor, op. cit., 71.
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Ibid, 73-77..

3. Personal Property Securities Bill 2008 - Revised Commentary (2008) Australian Government At-
torney-General’s Department, accessed August 2, 2015, <http://www.ag.gov.au/www/agd/agd.nsf/
Page/Consultationsreformsandreviews_personalpropertysecuritiesreform_PPSDownloads>  (under:
Archive - PPS - Exposure Draft Bill - Revised Commentary December 2008).
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The Senate Standing Committee on Legal and Constitutional Affairs, Exposure Draft of the Personal
Property Securities Bill 2008 (2008) (‘the Report’), accessed April 28, 2009, <http://www.aph.gov.au/
SENATE/COMMITTEE/legcon_ctte/personal_property/report/index.htm>.

6. Ibid; See also Andrew Hudson and Brendan Sheekan, Australia: Personal Property Securities Bill
2008 Update (2009) Mondag, accessed April 28, 2009, <http://www.mondag.com/article.asp?arti-
cleid=76674>; DLA Phillips Fox, Senate Committee Recommends Delay and Simplification of Per-

sonal Property Securities (PPS), accessed April 28, 2009, <http://www.dlaphillipsfox.com/article/452/
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1. See Australian Government - Attorney-General’s Department, PPS Reform — Government Response
to Senate Committee - June 2009, accessed July 24, 2009, <http://www.ag.gov.au/www/agd/agd.nsf/
Page/Consultationsreformsandreviews_personalpropertysecuritiesreform_PPSNewsletter>  (under
PPS newsletter June 2009).

2. See accessed July 24, 2009, <http://www.ag.gov.au/www/agd/agd.nsf/Page/Consultationsreformsan-
dreviews_personalpropertysecuritiesreform_PPSDownloads> (under Draft Legislation - Personal
Property Security Bill 2009).

3. Australian Government Attorney-General’s Department, op. cit.
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The Report of the Senate Standing Committee on Legal and Constitutional Affairs, op. cit., [2.12].

4. Australian Government Attorney-General’s Department, op. cit., 19; See also The Report of the Senate
Standing Committee on Legal and Constitutional Affairs, op. cit., [2.4].
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Report of the Senate Standing Committee on Legal and Constitutional Affairs, op. cit., [2.55] and [5.6].
7. Cf. Australian Government - Attorney-General’s Department, PPS Newsletter - March 2009 <http://

www.ag.gov.au/www/agd/agd.nsf/Page/Consultationsreformsandreviews_personalpropertysecuri-
tiesreform_PPSNewsletter> 24 July 2009 (under PPS newsletter March 2009).
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Precedent for Transfer of the Sold Goods Owner-
ship? A Comparative Analysis of German Property
Transfer Rules in Light of English and Australian
Law
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Abstract:

Retention of title clauses are common contractual devices to secure
the payment of purchase price in situations where the sold goods are
delivered to the buyer prior to such payment. In most legal systems,
retention of title arrangements require an agreement between the buyer
and the seller. Based on a comparative analysis of German law, this
article argues that it would be in the best interest of all concerned par-
ties to replace this requirement with statutory reservation of title provi-
sions. Statutory reservation of title provisions, that is, rules according
to which the payment of the purchase price is an automatic — but re-
buttable and default — precondition for the transfer of title to moveable
property, would only incorporate what is common contract practice
into law anyway and thus eliminate the potential for errors and prevent
from arising various conflicts.
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German Law, Reservation of Title, Payment of Price, Secured Trans-
actions
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