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2. Uniform Rules for Demand Guarantees (URDG).
3. United Nations Commission on International Trade Law (UNCITRAL).
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1. URDG.Articles7&19
2. Unconditional

3. UNCITRAL convention Article 3- Independence of undertaking For the purposes of this Convention,
an undertaking is independent where the guarantor/issuer’s obligation to the beneficiary is not:

(a) Dependent upon the existence or validity of any underlying transaction, or upon any other undertak-
ing (including stand-by letters of credit or independent guarantees to which confirmations or count-
er-guarantees relate); or

(b) Subject to any term or condition not appearing in the undertaking, or to any future, uncertain act
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or event except presentation of documents or another such act or event within a guarantor/ issuer’s
sphere of operations.
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2. R.I.V.F, Bertrams, “Bank Guarantees in International Trade”, The Netherlands Kluwer, (1996), 161.
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1. ISP98, Article 1.06: ... c. Because a standby is independent, the enforceability of an issuer’s obli-
gations under a standby does not depend on: 1.the issuer’s right or ability to obtain reimburse-ment
from the applicant; 2.the beneficiary’s right to obtain payment from the applicant; 3.a reference in the
standby to any reimbursement agreement or underlying transaction; or 4.the issuer’s knowledge of
performance or breach of any reimbursement agreement or underlying transaction ...

Article 1.07: Independence of the Issuer-Beneficiary Relationship

An issuer’s obligations toward the beneficiary are not affected by the issuer’s rights and obligations
toward the applicable agreement, practice, or law.

ARTICLE 1.08: Limits to Responsibilities

An issuer is not responsible for: a.performance or breach of any underlying transaction; b.accuracy,
genuiness,or effect of any document presented under the standby; c.action or omission of others even
if the other peson is chosen by the issuer or nominated person; or d.observance of law or practice other
than that chosen in the standby or applicable at the place of issuance
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Abstract:

Independent bank guarantee, used to guarantee contractual obligations and
one of the main tools used in international trade, is an instrument created by
the international procedure and customs. Bank guarantees have some fea-
tures; the most important of them is independence from original and under-
lying contract. It means that an obligation to pay the amount of guarantee,
merely is determined by reference to the conditions set forth in the text of the
guarantee and agreements and obligations of the parties under the original
contract have no effect on the right of beneficiary to receive the amount of
guarantee. One of the results of independence principle is that guarantor can’t
refer to faults in the original contract against beneficiary and is obliged to pay
the amount of guarantee, without reviewing terms of the contract and merely
by realization of guarantee conditions. By obtaining interim injunction from
the courts, only in a few cases, in which there is strong evidence of fraud by
the beneficiary, guarantor can refuse to pay amount of guarantee. Meanwhile,
the principle of independence, such as other legal principles has exceptions,
most notably, the apparent fraud and abuse of the rights by the beneficiary.
Regarding ratification of independence principle in bank guarantees, there
are differences between international and internal regulations, under domestic
laws no division is dedicated to this subject. But since the new Commer-
cial Law Bill has dedicated articles to independent guarantees, which have
differences and similarities with international rules, it seems that applying
proposed amendments and final ratification can be a turning point to increase
bank guarantees, therefore to increase transactions, commerce development
and economic prosperity of the country.

Key Words:
Principle of Independence, Bank Guarantee, New Commercial Code Bill,
Independent guarantee.
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